This Feature summarizes why and how vertical merger enforcement should be invigorated. In our modern market system, vigorous vertical merger enforcement is a necessity. Strong enforcement is particularly important in markets where economies of scale and network effects lead to barriers to entry and durable market power. Even when there are parallel vertical mergers, the result may well be an anticompetitive reciprocal dealing, coordinated equilibrium rather than intense competition among efficient integrated firms. Stronger enforcement would involve several steps, including recognition that claims of elimination of double marginalization do not deserve to be silver bullets and that behavioral remedies are generally unable to prevent anticompetitive effects.
introduction
Chicago School economics and laissez-faire ideology have intentionally targeted vertical merger enforcement. This assault has been largely successful. Enforcement has been infrequent, and remedies have been limited. However, in our modern market system, vigorous vertical merger enforcement is a necessity, particularly in markets where economies of scale and network effects lead to barriers to entry and durable market power. This Feature explains why and how vertical merger enforcement should be invigorated. This would involve a more balanced approach to the evaluation of potential competitive harms and benefits, rather than presuming that efficiency benefits are highly likely while competitive harms are unlikely or speculative.
Vertical merger enforcement was attacked as economically irrational by Chicago School commentators, notably by Robert Bork, on three principal grounds. 1 First, while a competitive concern of vertical mergers is that they will lead to rivals being "foreclosed" from inputs or customers, leading to market power by the merged firm, Bork argued that the alleged foreclosure was illusory, seeing instead merely a neutral rearrangement of supplier-customer relations. 2 Second, Bork viewed competitive harm as implausible because there was only a "single monopoly profit" that would be unaffected by the merger (except under rare circumstances). 3 Third, Bork offered the affirmative argument that vertical mergers were invariably highly efficient: for example, they inevitably reduce downstream prices by "eliminating double marginalization" of the cost of the upstream merging firm on sales by the downstream merging firm. 4 In sum, for these commentators, competitive harm was seen as implausible, and substantial competitive benefits were seen as virtually inevitable. It followed from this logic that there should be a nearly conclusive presumption that vertical mergers are procompetitive, regardless of the market shares of the merging firms in their respective markets. The spirit (although not the letter) of these critiques was reflected in the 1984 Non-Horizontal Merger Guidelines, which set out narrow conditions for vertical merger challenges. 5 both vertical and horizontal components, the FTC and the Department of Justice (DOJ) typically focused only on the horizontal overlaps. 11 Within this general dearth of litigation, some more specific trends can be observed. Enforcement has varied across administrations. 12 Reduced enforcement by the Bush Administration was consistent with its more minimal concerns about exclusionary conduct, as reflected in the DOJ's Section 2 report. 13 That report was withdrawn by the Obama DOJ in 2009, 14 which showed increased interest in vertical merger concerns. 15 While perhaps unexpected, the Trump DOJ issued a complaint in November 2017 to block the proposed AT&T-Time Warner vertical merger. This merger raised similar concerns as the Comcast-NBC Universal (NBCU) merger, but unlike in that matter, the DOJ apparently 1966 refused to accept a proffered conduct remedy. 16 The outcome of the trial and whether the current DOJ and FTC will continue to follow this course of increased enforcement remain open questions at the time of this writing. This increase in vertical merger enforcement during the Obama Administration and the AT&T-Time Warner complaint are encouraging because the Chicago School's skepticism toward both the competitive risks of vertical mergers and foreclosure more generally has proved to be misguided. That skepticism rests on three main claims: (1) foreclosure is illusory because vertical mergers simply realign vertical relationships rather than reduce supply; (2) anticompetitive foreclosure generally would not be profitable; and (3) vertical mergers are invariably efficient, particularly because of elimination of double marginalization. However, modern economic analysis demonstrates that these theories do not provide a valid basis for such limited enforcement. Instead, modern analysis shows that competitive harm can in fact result from vertical mergers when markets are imperfectly competitive. 17 As discussed in the next Sections, the first two claims never had a strong economic basis and have been steadily and powerfully debunked by economists, while the third cannot carry the burden to support nonenforcement.
A. Foreclosure as Illusory
Most fundamentally, Bork argued that vertical mergers do not foreclose, but rather realign, vertical relationships. Brown Shoe is a much studied and much maligned vertical and horizontal merger ruling by the Supreme Court, addressing the Brown Shoe Company's attempted purchase of G.R. Kinney Company, another shoe manufacturer and retailer. 18 School critique is that while the Brown Shoe Company may supply more of the shoes that it produces to Kinney stores and fewer to competing stores, Kinney may purchase fewer shoes from rival manufacturers but more from Brown. Rather than eliminating rivals' opportunities, the retailers no longer buying from Brown can benefit from the manufacturers no longer selling to Kinney. Thus, there is not real foreclosure. This reasoning famously led Bork to quip about a later case that the FTC should have hosted an "industry social mixer" instead of challenging the merger. 19 While this criticism may have been applicable to Brown Shoe-where Brown and Kinney had very low market shares in unconcentrated markets-it is not true in dominant firm or oligopoly markets with entry impediments. 20 For example, suppose that Brown was one of only three large shoe manufacturers selling differentiated products and Kinney had a substantial retail market share. If Brown were to raise prices or refuse to sell to Kinney's downstream rivals, that foreclosure may reduce the total supply available to rivals. It also may incentivize Brown's two manufacturing competitors to raise their prices to Kinney's rivals in response, either unilaterally or through coordinated interaction. Unintegrated downstream rivals thus can be disadvantaged, and the merging firm can achieve or enhance market power in one or both markets. This explains why foreclosure is real.
In the proposed AT&T-Time Warner merger, for example, a foreclosure concern is that the merged firm will raise prices of Time Warner content to AT&T's rival video distributors or threaten to withhold that content in order to obtain higher prices. Because video content is not fungible, the concern is that the other distributors cannot simply drop Time Warner content and replace it with other programming without losing some subscribers to AT&T and others. Nor is entry of equally popular competing programming easy. Similar foreclosure issues arose in the Comcast-NBCU merger. 21 Moreover, the foreclosure concern is now enhanced because Comcast and AT&T would have similar foreclosure incentives and might coordinate their actions. Thus, foreclosure concerns cannot simply be dismissed in oligopoly markets. Instead, a rational vertical merger policy would analyze the likely ability and incentives of the merging firms to engage in various types of foreclosure conduct. 
B. Single Monopoly Profit
A second core Chicago School claim is that an unregulated monopolist can obtain only a single monopoly profit, so it would gain no additional market power from foreclosure through tying or vertical merger. 22 This theory has gained some judicial acceptance. In her Jefferson Parish concurrence advocating elimination of the per se rule against tying, Justice O'Connor opined that "[c]ounterintuitive though [the single monopoly profit theory] may seem, it is easily demonstrated and widely accepted." 23 In Jefferson Parish, it was alleged that East Jefferson Hospital would force patients solely to use the Roux anesthesiology group, and this tying arrangement would harm consumers and competition in the local anesthesiology services market. But the single monopoly profit theory would claim that even if the hospital had market power in its hospital market, it had no anticompetitive incentive to leverage that power into the anesthesiology market. 24 It would gain no incremental market power or profits by doing so.
Similarly, in Doman, a Second Circuit panel (including then-Judge Sotomayor) alluded to the theory in dismissing a complaint against an exclusive distributorship awarded by a lumber supplier (Doman) to a distributor (Sherwood). 25 The court noted that an exclusive distributorship would be counterproductive so far as any monopolization goal of Doman is concerned . . . . The power to restrict output to maximize profits is complete in the manufacturing monopoly, and there is no additional monopoly profit to be made by creating a monopoly in the retail distribution of the product. 26 This theory is simple but invalid in all but the following extreme conditions 27 : (i) the upstream merging firm is an unregulated monopolist, protected 22. See by prohibitive entry barriers; (ii) its product is used by downstream firms in fixed proportions with all other inputs; and (iii) the downstream market is perfectly competitive. Under these very special conditions, the upstream monopolist would gain no additional monopoly profits by acquiring some downstream firms and foreclosing others to leverage market power into the other market. 28 But the market conditions under which the theory applies are far too narrow to create a procompetitive enforcement or legal presumption. The theory does not carry over to the more typical situation where neither merging partner has a monopoly protected by prohibitive entry barriers. If the merging firms face actual or potential competition, their merger can maintain, achieve, or enhance market power.
Consider one simple counterexample in which each merging firm is the monopoly producer in its market. But suppose that each faces the threat of potential competition solely from the other. Absent the merger, each would have the incentive to enter the other's market (or partner with an entrant) in order to increase competition there and allow it to charge a higher price in its own market as demand increases. The vertical merger would extinguish these incentives and thus could preserve the two monopolies, contrary to the single monopoly profit theory. If there were other entrants, they would need to enter both markets simultaneously, which could create increased entry risks and costs which could deter entry. Even if entry is not deterred, it may be delayed. 29 Additionally, in oligopoly markets with multiple competitors, vertical mergers can harm competition from input or customer foreclosure, even without coordination. To illustrate, suppose the dominant hospital acquires a key anesthesiology group and the anesthesiology group then stops providing services or raises its prices to other, smaller hospitals. This input foreclosure could raise the costs of rival hospitals. The cost increases would be supported or enhanced if other large competing anesthesiology groups also raise prices in response. These higher prices of the critical anesthesiology input would raise the costs of the smaller hospitals, thereby permitting the merging hospital to enhance its market power. Or, imagine that the dominant hospital stops using other anesthesiologists, relying instead solely on the acquired group, and that conduct leads some smaller competing anesthesiology groups to exit from the market. This customer maintain market power outside the extreme assumptions required for the theory); Church, supra note 17, at 1469, 1472 (same); Einer Elhauge, Tying, Bundled Discounts, and the Death of the Single Monopoly Profit Theory, 123 HARV. L. REV. 397, 400-01 (2009) (explaining that absent restrictive assumptions, tying can increase monopoly profits absent efficiencies). foreclosure could permit the acquired anesthesiology group to gain market power over smaller competing hospitals and clinics. Customer foreclosure also could lead to input foreclosure effects, allowing the merging hospital to increase its prices. In short, the assumption that no additional market power can be gained from a vertical merger cannot be sustained. 30
C. Efficiency Benefits from Elimination of Double Marginalization
A third Chicago School claim is that vertical mergers are invariably highly efficient. A key driver is the assumption that the downstream merging firm's price will be reduced from the merger. This claim postulates that the upstream firm will transfer its input at marginal cost instead of the higher premerger price, and this elimination of double marginalization (EDM) of the upstream firm's cost will lead the downstream merger partner to reduce its output price. 31 The Acting Director of the FTC Bureau of Competition recently explained that the prospect of EDM was an "intrinsic" efficiency justification. 32 This theory has been used as a ubiquitous justification for weak enforcement. 33 While many vertical mergers, like many horizontal mergers, may entail efficiency benefits, the EDM theory does not prove that vertical mergers are almost always procompetitive. Claims that EDM must lead to lower downstream prices are overstated for several reasons. First, if the upstream firm sells to rivals at a higher price than charged to the downstream merging firm, then diverting sales 30. However, in matters where one of the merging firms is a monopolist, answering the question of why power can be maintained or additional power gained in another market can be a useful analytical tool. 33. Indeed, the George W. Bush Administration enforcers argued that the "greater the market power (in its respective market) of each party to a vertical merger, the greater the potential for their merger to increase efficiency by eliminating the double markup between them." Note by the United States, supra note 13, ¶ 25.
to its downstream partner creates an "opportunity cost" resulting from lower upstream profits, which mitigates or eliminates the incentive to reduce the downstream price. 34 Second, if the downstream firm's price reduction would be given to a large number of existing customers relative to the number of new customers diverted from firms that did not buy the upstream firm's input, then the incentive to cut the downstream price will also be mitigated or eliminated. Third, double marginalization may have been totally or partially eliminated in the premerger market by contracts with quantity forcing or "nonlinear" pricing. Fourth, EDM would not be merger-specific if it can be achieved as a practical matter absent the merger. Fifth, there is no EDM if the downstream firm's technology is incompatible with the upstream firm's inputs. 35 Finally, the existence of EDM does not prove that the merger is procompetitive. An EDM incentive to reduce prices may be dominated by the incentives to raise prices resulting from foreclosure or coordination. Thus, the potential for EDM is not a valid rationale for weak or nonexistent enforcement. The limitations of EDM are beginning to carry more force. Both the Federal Communications Commission (FCC) and the DOJ were skeptical of the EDM claims in the Comcast-NBCU merger. The DOJ concluded that "much, if not all, of any potential double marginalization is reduced, if not completely eliminated, through the course of contract negotiations." 36 The FCC also noted the opportunity cost concern and concluded that the EDM claims were both overstated and not merger specific. 37
D. Modern Incentives Analysis, Error Costs, and Presumptions
The implication of the Chicago School analysis is that vertical mergers are almost always procompetitive and are entitled to a strong legal presumption in 34. This opportunity cost issue was mentioned in passing by Bork, but only in the context of perfect competition in the downstream market, and it did not affect his policy recommendations. BORK, supra note 1, at 228. the yale law journal 127:1962 2018 1972 order to avoid false positive errors and overdeterrence. 38 Because of the shortcomings of these theories, they do not validly support weak enforcement or highly permissible legal standards. 39 A balanced enforcement policy and law instead would recognize that vertical mergers can lead to competitive harms as well as competitive benefits. It would also recognize that efficiency benefits are neither invariably merger-specific nor invariably sufficient to prevent anticompetitive effects. Some proponents of the outdated Chicago School approach contrast vertical and horizontal mergers, arguing there are intrinsic competitive concerns in horizontal mergers. 40 They then argue that vertical mergers are the opposite, with intrinsic EDM efficiency benefits and highly unlikely competitive harms. 41 However, these contrasting presumptions do not hold up to careful analysis. For the type of markets that are normally analyzed in antitrust, the competitive harms from vertical mergers are just as intrinsic as are harms from horizontal mergers. While vertical mergers have intrinsic benefits from cooperation, so do horizontal 38. False positive errors involve judicial findings of liability where the conduct actually is procompetitive or involve overdeterrence more generally. False negatives errors are the opposite, finding no liability for anticompetitive conduct and reflecting underdeterrence more generally.
39. The issue is not whether all or most vertical mergers are anticompetitive, but whether some are, and whether enforcers and courts informed with evidence can tell the difference. Three classic examples of a vertically integrated firm engaging in foreclosure conduct are: vertically integrated AT&T using its control over the local exchange network to raise barriers to entry into long distance, conduct that resulted in the disintegration of AT&T 
40.
Hoffman, supra note 32, at 2-3.
41.
Id.; see also Yde, supra note 9, at 74-75. Yde's view appears to be premised on the fact that the upstream and downstream markets are both either perfectly competitive, or at least one market is perfectly monopolistic, and protected by prohibitive entry barriers. In these extreme cases, vertical mergers will not have foreclosure effects but may have EDM benefits in the monopoly case. Yde, supra note 9, at 75. Yde uses these polar cases to recommend a very cautious policy. Id. However, his analysis does not apply to imperfectly competitive markets not at these two polar extremes.
mergers. 42 Downward pricing pressure from EDM and other sources is not inevitable, and vertical mergers may create significant management integration challenges. 43 Consider first the well-understood and accepted notion that there is inherent upward pricing pressure from horizontal mergers in differentiated products markets, even without coordination. 44 In fact, the same inherent upward pricing pressure occurs for vertical mergers in similar market structures. 45 An upstream merging firm that is not an unregulated monopolist protected by prohibitive entry barriers has a similar intrinsic incentive to engage in input foreclosure by raising the input price it charges to the rivals of its downstream merger partner. A higher input price has an intrinsic upward effect on the rivals' prices, which permits the downstream merging firm to raise its price. 46 While this upward pricing pressure may be mitigated or deterred by sufficient upstream competition, repositioning, or anticipated entry (just as it can be in horizontal mergers), and by sufficient downstream competition by nonforeclosed firms, the pricing pressure is an intrinsic incentive. Moreover, the likelihood of price increases is enhanced if other upstream or downstream competitors raise their prices in response to the price increase by the integrated firm, whether unilaterally or in a coordinated fashion, just as for horizontal mergers. 47 At the same time, absent EDM, there also is an intrinsic incentive in vertical mergers to raise the price of the downstream merging firm as a way to drive additional sales to its upstream merger partner. 48 EDM and other efficiencies can 42. As stated in the Horizontal Merger Guidelines, "a primary benefit of mergers to the economy is their potential to generate significant efficiencies and thus enhance the merged firm's ability and incentive to compete, which may result in lower prices, improved quality, enhanced service, or new products." U. the yale law journal 127:1962 2018 1974 mitigate or even reverse this upward inherent pricing incentive for the downstream merging firm, just as efficiencies do for horizontal mergers. 49 However, reversing the upward pricing incentive of this merger partner and instead causing downward pricing pressure is not inevitable for the reasons discussed above. Moreover, even if EDM or other efficiencies do create downward pricing pressure, that downward pressure does not necessarily dominate the upward pricing pressure from the incentive of the upstream merging firm to raise its input price to rivals. In short, in the real world of imperfectly competitive markets, the direction of the net competitive effect is a question of fact, not theory. While vertical mergers in oligopoly markets should not be subject to near-per se illegality, they also are not entitled to near-per se legality. Both of these per se rules would lead to unacceptable errors. Instead, competitive-effects analysis, enforcement, and law should be balanced and fact-based.
ii. a more balanced view of the competitive harms and benefits from vertical mergers
This Part offers a more balanced account of the harms and benefits associated with vertical mergers. Merger analysis under Section 7 focuses on whether the merger may have a significant likelihood of substantially lessening competition. 50 For vertical mergers, this involves analysis of the relative likelihood and magnitude of competitive benefits and harms. 51 In light of the "incipiency" language of Section 7, the burden on the plaintiff to show likely anticompetitive effects on balance is reduced. 52 
A. Competitive Harms
The potential competitive harms from vertical mergers can be classified in various interrelated ways. First, vertical mergers can lead to anticompetitive effects centered in either the upstream or downstream market. 54 Second, the mechanism of harm can involve unilateral, coordinated, or exclusionary effects, or a combination. Third, the merger can lead the merged firm to achieve, enhance, or maintain monopoly or market power. Fourth, vertical mergers also can facilitate the harmful exercise of preexisting market power, such as when they permit evasion of price regulation. Fifth, the adverse competitive effects can involve higher prices, lower product quality, or reduced investment and innovation that otherwise would occur absent the merger.
The primary competitive mechanism involves exclusion, though the exclusion can also operate to facilitate or support coordination. This can entail input foreclosure, customer foreclosure, or both. The paradigmatic input foreclosure concern entails the upstream merging firm raising prices or refusing to sell its critical input to one or more actual or potential rivals of the downstream merging firm. 55 For example, in Comcast-NBCU, an input foreclosure concern was that the firm would raise the price of NBCU programming or possibly withhold it from video competitors, including online video distributors (OVDs). 56 The AT&T-Time Warner complaint alleges that the merged firm will gain the power to raise the price of Time Warner programming. 57 Where the upstream market has differentiated products or lacks sufficient competition, or where the foreclosure facilitates upstream coordination in a concentrated market, foreclosure can raise competitors' costs and lead them to reduce output and raise prices, as well as raise barriers to entry. 58 As a result, the downstream merging firm may gain power to raise or maintain price to the detriment of consumers and competition. This exercise of market power may be unilateral or involve coordination with other nonforeclosed downstream firms, where the input foreclosure reduces the ability of the foreclosed downstream firms to disrupt the coordination. 54. See, e.g., sources cited supra note 17; see also sources cited infra note 72.
55. This input foreclosure paradigm also applies to mergers between manufacturers and distributors, since distributors provide a distribution input that is required to market a product. Customer foreclosure involves the downstream merging firm reducing or ceasing purchases from actual or potential rivals of the upstream merging firm. This foreclosure can lead to one or more upstream suppliers exiting or reducing investment, thereby permitting the upstream merging firm to exercise market power. In the Comcast-Time Warner Cable proposed merger, one concern was that an OVD's failure to obtain distribution on either Comcast or Time Warner Cable would reduce its likelihood of survival. This lack of entry could increase the market power of the cable distributors. 59 Foreclosed rivals may be actual or potential competitors. Where potential competitors are foreclosed, the exclusionary conduct can be seen as raising barriers to entry and reducing innovation. In the extreme case where one or both of the merging firms is a monopolist, the foreclosure can force entrants to enter both markets simultaneously, which may increase (or even create prohibitive) barriers to entry. 60 A vertical merger also can eliminate the most likely potential entrant. The LiveNation-Ticketmaster 61 merger provides a useful illustration. Both merging firms had substantial market power in their respective markets-large concert venues and ticketing services, respectively. LiveNation was entering the ticketing market but then merged with Ticketmaster. While the DOJ consent decree required divestiture of ticketing technologies, the ticketing market lost its most powerful future competitor. First, LiveNation could offer ticketing services for its own events to achieve minimum viable scale. Second, as a complementary product provider, it had substantial incentives to enter to disrupt Ticketmaster's market power, as outlined in the earlier discussion of the single monopoly profit The result of this threat to their survival raised the bargaining power of the merging firms, which could permit them to charge higher interconnection prices, which then raises the costs of the OVDs. In this way, it can lead to input foreclosure effects.
60.
Salop & Culley, Interim Guide, supra note 10, at 16 (explaining that the need for two-level entry can reduce the likelihood of entry). Posner suggests that the need for two-level entry generally would at most delay entry, unless it created a risk premium. POSNER 2d ed., supra note 1, at 225. Even if entry is only delayed, delays can create substantial consumer harm during the interim. In addition, the higher sunk costs of two-level entry along with the fear of post-entry competition, and potential reduced ability to enter secretly, can deter entry permanently. theory. 62 Thus, it was both economically rational and likely inevitable for LiveNation to continue to invest in its ticketing venture until it succeeded. By merging, the market lost LiveNation as a powerful entrant into ticketing. 63 Foreclosure also can facilitate anticompetitive coordination in the upstream or downstream markets. When there are multiple vertically integrated firms, they have an increased ability and incentive to engage in input foreclosure against their unintegrated rivals. 64 If there are multiple vertical mergers, perhaps in response to one another, the outcome may lead to a broad anticompetitive reciprocal dealing, coordination effects equilibrium with higher consumer prices. Barriers to entry also might rise from rivals facing higher costs. 65 This anticompetitive reciprocal dealing, coordination effects outcome could be the end game from a series of parallel vertical mergers where no one firm achieves dominance. 66 To illustrate with a hypothetical example suggested by the AT&T-Time Warner merger, suppose there initially were three competing, differentiated video content providers and three competing, differentiated video distributors, and consumers economically purchase from only a single distributor. Suppose that all three content providers initially supply all three distributors. Suppose next that there are three parallel vertical mergers of the distributors and content providers. These three now-integrated firms might well be able to facilitate credible coordination among themselves with reciprocal contracts charging each other high input prices, perhaps also supported with Most-Favored-Nation clauses (MFNs). The higher prices then would be passed on to consumers. 67 
67.
One might ask why this coordination would not occur in the premerger world if MFNs were used. Premerger MFNs would be a much weaker facilitating practice. If the three downstream distributors had MFNs with upstream content providers, and if those MFNs increased the content prices, the beneficiaries would be the content providers, not the distributors, so there would need to be monitoring of returns and side payments to split up the cartel profits in order to induce the distributors to go along. By contrast, after the vertical mergers, the distributors would be dealing with each other directly, and the reciprocity is a stabilizing force.
In addition, if one distributor were to defect, it would lose access to two-thirds of the content, which would reduce its product quality.
this way, they could achieve the equivalent of (or an outcome closer to) the cartel outcome in the downstream video subscription market. 68 The reciprocal dealing equilibrium also could lead to barriers to entry into the content market. 69 Consumer harm is even more likely if the three distributors had been powerful enough in the premerger market to negotiate low content prices. A version of this anticompetitive reciprocal dealing theory may be an issue in the DOJ complaint in the proposed AT&T-Time Warner vertical merger. 70 The complaint alleges that the merger would "make oligopolistic coordination more likely" because it "would align the structures of the two largest traditional video distributors, who would have the incentive and ability to coordinate to impede competition from innovative online rivals and result in higher prices." 71 Coordination concerns would lead to even greater consumer harms if this trend towards vertical integration were to continue with subsequent vertical mergers.
Anticompetitive coordination also can be facilitated in other ways. 72 If the downstream merging firm had been a disruptive input purchaser that deterred input market coordination, the merger might eliminate this incentive. For example, if Amazon's low prices hold down the ability of book publishers to coordinate in pricing to other bookstores, an acquisition by Amazon of a publisher might lead Amazon to stop taking actions that disrupt this coordination. In a market where the upstream merging firm has been a maverick seller, whose behavior deterred input market coordination, a vertical merger similarly might eliminate this incentive and facilitate coordination in selling to rivals of its downstream division. Coordination also can be facilitated by one of the merging firms transferring sensitive competitive information to its merger partner, information that can be used to facilitate parallel accommodating conduct, interdependent pricing, or even express collusion. 73 68. Alternatively, if each firm forecloses rival distributors from owned content, then consumers would have access to only one-third of the differentiated content, in which case EDM likely would not trump the lower product quality.
69.
Each of the three integrated firms would have a greater unilateral incentive to deter content entry, which also could facilitate consciously parallel decisions not to carry the content of new entrants. Predicting whether competitive harms from foreclosure likely will occur can be aided by quantitative methodologies developed by economists over the last two decades. These methodologies can be used in conjunction with natural experiments and other economic and documentary evidence. The quantitative methodologies include the vertical arithmetic methodology to gauge whether total foreclosure (i.e., refusal to deal) would be profitable for the merged firm, while holding prices of the merging and rival firms constant and abstracting from any efficiency effects; 74 the Nash Bargaining Equilibrium methodology to evaluate the impact of foreclosure threats on predicted negotiated prices; 75 the vertical gross upward pricing pressure index (GUPPI) methodology to gauge partial foreclosure unilateral incentives to raise input prices to rival downstream firms and the resulting upward pricing pressure on rivals' prices, as well as EDM; 76 and merger simulation models that incorporate the impact of changed incentives of the merging and nonmerging firms on the postmerger market equilibrium.
These quantitative methodologies can be useful. But, while they are framed as if they are precise predicted price changes, they are more imprecise indicators of the direction and strength of incentives. They may ignore impacts on certain prices (e.g., the prices of competing upstream firms). They do not take into account all the possible determinants of prices or interactions among the various prices. Simulation models attempt to take more factors and interactions into account. All these quantitative methodologies also are limited because they generally focus only on a subset of the possible harms that are easiest to quantify with available data. They also generally focus only on unilateral effects and ignore the potential that the merger will facilitate coordination. These quantitative methodologies can be combined with documentary and other evidence to make a 74. See the yale law journal 127:1962 2018 1980 more reliable prediction of the likelihood of anticompetitive effects from the proposed merger.
B. Competitive Benefits
A vertical merger may generate cognizable efficiency benefits. 77 These competitive benefits can reverse or deter potential anticompetitive conduct by creating the ability and incentives to reduce prices, increase quality, expand investment, or speed innovation. First, like a requirements contract, a vertical merger might reduce risk by creating guaranteed demand for an input supplier or guaranteed supply for a customer, either of which can lead to lower costs. 78 For example, this could be a rationale for a firm like Apple acquiring a flash memory producer. Second, a vertical merger might "internalize" the spillover benefits that investment by one of the firms has on the profitability of the other, which might reduce costs or increase product quality or innovation. An argument along these lines might be used to rationalize Amazon's acquisition of a robot manufacturer to complement its investments in automation. Third, a merger might also spur investment by reducing the risk of holdup, for example, when a firm that will be investing over time in machines using a developing patented technology purchases the underlying patents. Fourth, a vertical merger may lead to better information sharing or coordination between the upstream and downstream firms, which can increase product quality or reduce costs. Fifth, EDM can lead to incentives to reduce prices. The benefits can enhance competition from unilateral effects. Or, in markets vulnerable to coordination, a merger might reduce the likelihood of coordinated effects by creating a maverick, or it might disrupt oligopoly coordination by decreasing the incentives to coordinate. These various sources of downward pricing pressure could offset and reverse upward pricing pressure from the various sources of potential competitive harms. Of course, benefits lost to rivals (e.g., from reduced cooperation) and integration costs that would reduce competition also must be taken into account. 
C. Comparing Competitive Harms and Competitive Benefits
Determining the likelihood of an anticompetitive merger involves comparing the likelihood and magnitude of these competitive benefits and harms to determine if consumers and competition are injured on balance. As with horizontal mergers, only merger-specific efficiency benefits should be taken into account in the balance. As discussed below, the burden on the plaintiff is reduced under Section 7. 79 Because the merging parties have better access to the relevant information, they also bear the burden of producing evidence of efficiency benefits, just as they do elsewhere in antitrust.
Foreclosed rivals in principle might be able to engage in responsive vertical mergers or de novo backward integration on their own. In that case, if vertical integration is efficient, consumers might get the benefit of competition among more efficient vertically integrated firms. This is theoretically possible, particularly where the inputs are homogeneous and there are no barriers to entry. But where the inputs are differentiated, even if each downstream firm integrates with an input supplier in response, all of them could end up losing access to the other differentiated inputs, which can cause harm despite somewhat lower input costs from EDM. This loss of access can be a particular concern in a dynamic, innovative input market, where each of the integrated firms would have access solely to its own input innovations. In addition, the end result could be the anticompetitive reciprocal dealing, coordination effects equilibrium. Thus, one cannot presume that the benefits of the parallel vertical integration would exceed the harms, even if no firm achieves dominance.
A vertical merger may increase the downstream merging firm's ability to negotiate lower prices from other (rival) input suppliers because it can threaten to turn to its upstream partner. In the Anthem-Cigna horizontal merger, however, the court indicated significant skepticism whether such "procurement efficiencies" actually would benefit consumers, and indeed, it suggested that consumers may be harmed on balance. 80 While increased bargaining leverage might lower the costs of the merged firm, it raises a number of factual issues regarding whether it will lead to consumer benefits. The input price decrease might lead to lower quality inputs, may take a long time to occur, or may not be passed on to consumers. Instead of bargaining for lower prices for itself, the firm instead may bargain for the suppliers to raise the prices they charge its downstream rivals. This could involve an MFN-plus contractual provision, or it might be more informal. 81 Or it may lead to the upstream firms having incentives to raise their prices to the other downstream firms. 82 Finally, using a merger to increase bargaining power over input suppliers might harm the competitive process by creating buyer-side market power.
iii. next steps
Invigorating enforcement requires action by both enforcement agencies and courts to modernize vertical merger enforcement policy and update vertical merger law. This involves recognizing the substantial potential harms from vertical and complementary product mergers, foregoing strong procompetitive presumptions in making enforcement decisions, conceding that behavioral remedies are generally insufficient, and thereby requiring divestitures as remedies or taking action to block problematic vertical mergers. Enforcement policy changes could be summarized in revised vertical merger guidelines and then solidified in court decisions evaluating litigated challenges to anticompetitive mergers.
Revised guidelines would provide useful guidance to agency and state enforcers, outside counsel, potential merging firms and complaining firms. 83 Guidelines also would provide useful guidance to the courts. The courts have shown themselves in recent years to be very skilled in evaluating merger cases, and their evaluations have benefited from the analysis and conclusions embedded in the Horizontal Merger Guidelines. 84
81. An MFN-plus provision mandates that the downstream firm be given a certain discount below the best price offered to others. MFN-plus provisions given to a large customer tend to raise the absolute level of prices to the nonfavored customers. The 1984 Non-Horizontal Guidelines are out-of-date. 85 There was no appetite for revising the Guidelines during the George W. Bush or Obama Administrations. 86 However, the current DOJ Assistant Attorney General (AAG) for Antitrust, Makan Delrahim, was a member of the Antitrust Modernization Commission (AMC) and joined the AMC recommendation to revise the Guidelines. 87 So perhaps the Guidelines will be revised during this Administration.
New Guidelines would modernize the analysis. They would clarify the analytic methodology and summarize "best practices" with respect to analytics and types of relevant evidence. 88 They would identify the various types of documentary and economic evidence of competitive effects. They also would analyze a variety of policy issues, including: determination of any structural near-safe harbors and anticompetitive presumptions, whether a showing of higher prices to unintegrated downstream competitors would be sufficient for liability or whether it would also be necessary to show likely harm to customers of the downstream competitors, the timing of enforcement, and the role of concerns about future vertical mergers that might occur in response to the merger under consideration. Revised Guidelines and the law should incorporate modern economic analysis. The Guidelines could state clearly that enforcement policy is based on the understanding that foreclosure concerns are real, the single monopoly profit theory is invalid except under the most limited specific conditions, and EDM benefits are neither inevitable nor presumptively more significant than potential competitive harms. Enforcement should pay special attention to acquisitions by leading firms, particularly in oligopoly or dominant firm markets subject to network effects or economies of scale. This would include acquisitions of firms that may become significant potential competitors. The agencies also should pay attention to the limitations of behavioral remedies.
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Guidelines are not law. Courts have the key role of reviewing the standards embedded in the Guidelines in litigated cases. 89 Therefore, the courts have the ability to convert the analysis and any enforcement presumptions in the Guidelines into legal standards or reject or revise them. 90 In this way, judicial outcomes affect future enforcement guidelines. Hearing from a district court and perhaps also the D.C. Circuit might be an important effect of the AT&T-Time Warner litigation.
A. The Requisite Showing of Anticompetitive-Effects Harm Under Section 7
An initial question for agencies and courts is what showing of anticompetitive effects is required under Section 7. It is clear that Section 7 requires evidence of likely anticompetitive effects, not just foreclosure or harm to competitors. 91 Section 7 calls for a prediction, and the "incipiency" standard reduces the burden on the plaintiff to show these effects, relative to cases litigated under Section 1. 92 89. See sources cited supra note 84. Incipiency also places weight on concerns about the potential effects from subsequent mergers in response to this one. 93 Substantiality in principle might be gauged in terms of the likely dollar reduction in effective consumer welfare from higher prices, reduced quality, and slowed innovation. However, as a practical matter, dollar measures generally can only be predicted for some price effects and only very roughly. Thus, qualitative predictions of likely effects will normally be given substantial weight.
One key legal and policy issue raised here is whether it should be sufficient for the government just to prove likely higher prices or other injury to the customers of the upstream firms (i.e., the unintegrated downstream competitors) or whether it is also necessary to show harm to the customers of the downstream competitors. Focusing for simplicity on prices, a potential conflict can arise because a vertical merger that leads to higher upstream (input) prices may be profitable even absent higher downstream output prices or efficiencies. 94 Attempting to resolve this issue is beyond the scope of this Feature but it will set out the knotty issues. Consider the case of input foreclosure. On the one hand, a court might conclude the antitrust laws are designed to protect consumers, not competitors, and that downstream firms should be viewed simply as competitors, whereas the customers of these downstream firms should be viewed as the consumers. On the other hand, a court might hold it to be sufficient to show likely higher prices charged to the unintegrated downstream firms, who are the direct purchasers. This latter impact could be said to disrupt competition on the merits. Moreover, if the unintegrated downstream firms face higher costs, these higher costs generally will be passed on to their customers to some degree, unless there is a high degree of downstream competition from nonforeclosed competitors that are sufficiently close substitutes.
If evidence of higher prices charged to the downstream firms (or other harm) is deemed sufficient for liability, it raises a question of how merger efficiencies that benefit customers of the downstream merging firm would be taken into account. Which effect would determine the ruling-the lower price to these customers of the downstream firms or the higher price paid by the direct purchasers (who also are the rivals of the downstream merging firm)? Section 7 refers to anticompetitive effects in any line of commerce. 95 The Horizontal Merger Guidelines similarly make it clear that a horizontal merger violates Section 7 if it creates anticompetitive effects in any relevant market, which normally involves direct 93. In the context of vertical mergers, Brown Shoe also referred to a "trend towards vertical integration." 370 U.S. at 332-33. the yale law journal 127:1962 2018 1986 purchasers. 96 In Philadelphia National Bank, the Court rejected the view that a horizontal merger that harms direct customers in one relevant market might be justified by benefits to other customers in another relevant market. 97 But merger law also stresses that its goal is "the protection of competition, not competitors." 98 This suggests some possible ambiguity that courts will ultimately have to resolve in that the unintegrated downstream firms are the direct customers but also are the competitors of the downstream merging firm. Rather than a uniform standard, one possible resolution could make the legal outcome depend on the mechanism of the harm. If the merger facilitates upstream coordination, then harm to the downstream customers and disruption to competition from that coordination might be found to be sufficient to find liability. But, if coordination is unlikely, then it would be necessary to show harm to these customers of the downstream firms.
Another possible resolution would be to use a burden-shifting rule of reason whereby evidence of likely higher prices charged to these downstream rival firms is sufficient to shift the burden to the merging parties to produce evidence of likely merger-specific benefits. If the parties carry this burden, then the burden would shift back to the plaintiff to show anticompetitive effects on balance to the customers of the downstream firms.
This legal ambiguity is not unique to vertical mergers. Suppose that a horizontal merger increases the firm's bargaining power over input suppliers, which permits it to obtain lower input prices. If this bargaining power amounts to classical monopsony, it would lead to harm to downstream customers as well as reduced market output, ceteris paribus. However, if the increased bargaining power does not amount to classical monopsony, but rather involves countervailing bargaining power over oligopolistic input suppliers, then the input price increase would not automatically lead to reduced market output. 99 The downstream merging firm might have the incentive to pass on some of the cost savings to its customers, ceteris paribus. This raises the question of whether the court would balance the benefits to those customers against the harms to the input suppliers. 100. This issue was potentially raised by the Anthem-Cigna merger, see supra note 80 and accompanying text, but the court was skeptical of the cost savings and whether they would be passed on.
In summary, the issue of whether it should be necessary for liability to prove harm to the customers of the downstream firms, or whether it should be sufficient to prove only harm to the unintegrated downstream firms, is still unresolved. This is a key issue for guidelines and the courts.
B. Presumptions
A second question for courts and enforcement guidelines is whether or not to adopt anticompetitive or procompetitive presumptions. 101 In the view of this author, vertical merger law and enforcement policy should not presume that the typical vertical merger in an oligopoly market is inherently anticompetitive. Neither should the agencies nor the law adopt the outdated Chicago School view that presumes that foreclosure concerns are inherently unlikely or that efficiency benefits can be presumed to be highly likely to prevent anticompetitive effects on consumers in situations where the merger otherwise raises competitive concerns. 102 That presumption is not supported by Section 7's basic incipiency standard or Ford and Fruehauf. Nor is it supported by theoretical and empirical economic analysis. 103 That permissible presumption would lead to false negative errors and underdeterrence. Vertical mergers can lead to efficiency benefits that can prevent or mitigate consumer harms. But, as with horizontal mergers, some or all of these efficiencies (including EDM) might be obtained without a merger. Substantial efficiency benefits also are not inevitable. Benefits accruing to the merging firms also may come at the expense of reduced efficiencies for the unintegrated rivals from loss of access to critical inputs or higher input prices. Other upstream firms might raise their prices in response to input foreclosure, which would tend to lead to higher downstream prices. Increased cooperation between the divisions of the merging firm often would be accompanied by less cooperation between the merging firm and its rivals. 104 As a result, it cannot be presumed that prices . Some of the limited number of vertical merger studies surveyed in these articles were stock market event studies, which do not account for the possible effects of investors' expectations that competitors also will be acquired in subsequent mergers, among other problems. Almost half of the other vertical merger articles involved markets where vertical integration was prohibited by state laws intended mainly to benefit retailers, which limit their value in forming presumptions about markets where vertical mergers might be used to maintain or enhance market power. The two most relevant studies in those surveys involved vertical integration by video distributors into content. But these studies limited their analysis solely to the issue of customer foreclosure. They did not analyze the input foreclosure concerns that have been raised in recent matters, were validated in Baker et al., supra note 75, and now are the focus of the AT&T-Time Warner complaint. More generally, Jonathan Baker elsewhere has made the point that it is important to take into account whether econometric studies of allegedly anticompetitive conduct provide biased evidence about the effects of loosening antitrust rules if more intrusive current antitrust rules deter exclusionary conduct in the most problematic markets. See Baker, supra note 27, at 17-26. would fall, the speed of innovation would increase, or consumers would benefit on balance.
Legal and enforcement presumptions might depend on market-structure factors. For example, the existence of substantial economies of scale and demand-side network effects can lead to severe incumbency advantages, high barriers to entry, and incentives to use vertical mergers to decrease the likelihood of entry. 105 If, in addition, the incumbent has the ability and incentive to integrate de novo, the cost of false positives falls, relative to false negatives. Where the acquisition target is small or nascent, and the potential harms will occur in the future, it also may be more difficult to make a precise prediction with casespecific evidence. In light of the incipiency standard, these observations suggest there might be a modest anticompetitive presumption for mergers involving dominant firms in markets with significant scale economies or network effects. 106 By contrast, there might be a procompetitive presumption for vertical mergers involving firms with low market shares. But for the remaining markets, a neutral competitive-effects presumption might be warranted.
C. Near-Safe Harbors
A third question for courts and enforcement guidelines is whether or not to adopt any safe harbors. A vertical merger does not change concentration in either market. However, market shares and concentration measures can be relevant to the competitive evaluation and might be used to create near-safe harbors. 107 For example, the 1984 Non-Horizontal Merger Guidelines had a safe harbor for markets that were not highly concentrated. 108 Courts and agencies should be cautious about adopting near-safe harbors based purely on market shares and concentration. The upstream merging firm may have a relatively small market share, but its own premerger ability and incentive to rapidly expand or engage in maverick behavior may be disciplining the pricing of other upstream firms. In this scenario, the merger might lead to profitable input foreclosure by permitting the other upstream firms to raise their prices and disadvantage its downstream rivals. Similarly, a low market share of the downstream merging firm may not be a good proxy for its premerger role as a disruptive buyer or downstream maverick. 109 However, the agencies might consider a possible near-safe harbor if both markets are unconcentrated, and if concentration also would be low for a modified measure of concentration, where the merging firms are excluded from the concentration calculation. 110 The latter calculation is needed to take into account the incentives of nonmerging firms to respond to foreclosure by raising their own prices.
D. Treatment of Complementary Product Mergers
A fourth consideration is the treatment of mergers of firms producing complementary products. These mergers are analytically identical to vertical mergers. 111 Evaluation of complementary product mergers uses the same economic tools as vertical mergers. 112 The competitive concerns and benefits are analogous. 113 109. This same point applies to anticompetitive presumptions based solely on market shares and concentration. The upstream merging firm may currently have a large market share, but numerous other actual and potential competitors may have the ability and incentive to expand rapidly if it forecloses downstream rivals, which can render unprofitable an attempted input foreclosure strategy.
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Salop & Culley, Interim Guide, supra note 10 at 14-15.
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To illustrate, consider a hypothetical merger between a product designer and a product fabricator. For example, the fabricator might purchase a design and then sell the product to customers, or vice versa, in which case the merger would appear vertical. Or, the market may be structured such that the customer contracts with each company separately for the design and fabrication services, in which case the merger will appear complementary.
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One seeming difference is that some customers may purchase only one of the complementary components. However, this also can occur in the vertical merger context. For example, electrically powered automobiles do not use fuel injectors or spark plugs. A few issues may be described differently or present themselves with superficially different conduct. A complementary product merger may lead to increased prices for unbundled purchases, which the merging firms may characterize as a bundled discount but may really be a bundled surcharge, relative to premerger prices. Total foreclosure of one product may present as a refusal to sell the products unbundled, which might be implemented though physical or contractual tying. Or, the merged firm might make its products incompatible with potential entrants' products. However, the basic economic analysis is the same.
E. Timing of Enforcement
A fifth consideration for agencies and ultimately for courts is the timing of enforcement. It has been suggested by some that enforcement policy towards vertical (or complementary product) mergers should be delayed unless and until the merged firm engages in anticompetitive conduct. 114 The rationale is that the firm may never attempt exclusionary conduct and the unnecessary remedy may create inefficiencies.
There are several flaws in such a policy of delay. 115 First, consumers would suffer harms during the interim until liability has been established and a remedy put into place. The ability of the merged firm to delay resolution of the matter could entail a long lag before the anticompetitive effects are remedied. Second, if enforcement is delayed, it may be impossible to unwind the merger after the fact. The market structure also may have irreversibly changed. For example, the exclusionary conduct of the merged firm may already have caused excluded rivals irreversibly to exit, in which case the only remaining remedy might be price regulation. Third, the anticompetitive conduct may not even be reliably detected after-the-fact, just as coordination may not be detected after a horizontal merger. Fourth, Section 1 and Section 2 standards are more permissive than Section 7. All in all, failure to address these kinds of issues in the context of premerger review could lead to significant consumer harm and underdeterrence. 
F. Remedies for Anticompetitive Vertical Mergers
A sixth consideration relates to remedies. Most vertical merger consent decrees have mandated behavioral (conduct) remedies. 116 This reflects confidence that these restrictions can prevent competitive harm while allowing the firms to achieve efficiency benefits that will increase competition. This confidence is sorely misplaced. Consider the general point: a conduct remedy represents an acknowledgement that the merger likely creates incentives to behave in ways that will harm competition. It also represents a belief that the agency has identified and successfully enumerated all the behaviors that might manifest those incentives in the future. But as regulatory economics has made clear, regulated firms surely are better informed about how various actions might allow them to exercise their market power. 117 Moreover, the options for anticompetitive behavior likely will evolve over time as market conditions change. Despite this dynamic context and fundamental information asymmetry, consent decrees today also are typically short-lived with little room for modification. 118 This short duration may be based on the view that markets will self-correct over the life of the decree or that certain provisions will outlive their usefulness. But market self-correction may not occur, and the consent decree provisions may fail to achieve their goal of preserving competition. It follows that rational and effective consent decrees should permit the agencies and courts to monitor the market and modify the decree if conditions change that make the specific provisions of the decree ineffective in preserving competition.
While these problems with behavioral remedies have generally been acknowledged in the case of horizontal mergers, where structural relief is gener- ally required, they have tended to be ignored or downplayed in vertical transactions. 119 The current DOJ AAG has taken a strong stand against behavioral remedies. 120 Remedies such as firewalls, exclusion prohibitions, and antidiscrimination provisions have loopholes and may be unable to be effectively enforced by the agencies or a court. Antidiscrimination provisions such as MFNs can create their own competitive problems. 121 For these reasons, structural relief, such as divestitures of the critical products that raise foreclosure concerns, divestitures sufficient to eliminate postmerger market power concerns, or paid-up licenses for critical intellectual property, should generally be required. In some situations, it will be necessary to enjoin the merger. It also is important to incorporate a process for postmerger competitive reviews that provide the agencies with an opportunity to significantly alter consent decrees if necessary to ensure competitive performance. 122 While such provisions will place financial risk on the merging parties, that is preferable to putting all the competitive risk on consumers. Requiring the merging firms to bear this risk will also help to deter overreaching claims.
The courts have an important role in remedial design. In litigated cases where the merging firms commit to a remedy as part of their merger defense, courts can take a skeptical view of behavioral remedies. Additionally, courts can For example, some consent decrees mandate a binding arbitration remedy for alleged anticompetitive price increases by the merged firm. E.g., Google-ITA CIS, supra note 104. That remedy likely would fail because commercial arbitrators are unequipped to determine whether such price increases are competitively unreasonable under the antitrust rule of reason. They can evaluate only whether price increases are "commercially reasonable," a standard that permits a firm with additional bargaining power to charge higher prices. the yale law journal 127:1962 2018 1994 reject merger settlements with weak remedies and demand a role for judicial oversight and a broader scope for modification of consent decrees.
conclusion
The view that vertical mergers are invariably efficient and procompetitive is a vestige of the Chicago School's outdated economic analysis of exclusionary conduct. In the current economy where market power is more common and concentration is high in many significant markets, and where technology has led to substantial technological and network-effects entry barriers, vertical and complementary product mergers present heightened concerns. It is time to address these concerns and invigorate vertical merger enforcement to protect a vibrant competitive process, innovation, and consumer welfare.
